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United States in the case of Chicago B. & Q. R. R. Co. v. City 
of Chicago." In that case only nominal damages were allowed 
the company for the opening of a street across its right of way. 
Mr. Justice Harlan said: "If the opening of the street across the 
railroad tracks did not unduly interfere with the company's use 
of the right of way for legitimate railroad purposes, then its 
compensation would be nominal, (p. 242) .... The land as 
such was not taken, the railroad company was not prevented 
from using it, and its use for all the purposes for which it was 
held by the railroad company was interfered with only as far 
as its exclusive enjoyment for purposes of railroad tracks was 
diminished in value by subjecting the land within the crossing 
to public use as a street", (p. 248) 

The doctrine laid down by the Supreme Court of the United 
States has become well-approved. But the California courts — 
the Superior Court, the District Court of Appeal, and the Supreme 
Court on the first hearing of the case at hand — extended the 
application of the doctrine. They held that it might apply, not 
only in the case of a street laid out across a railroad right of 
way, but to the case of a street laid out longitudinally over and 
along the railroad property. They were led to this conclusion 
by the fact that the city had stipulated that there was no intention 
to destroy any of the railroad equipment or appurtenances or 
to interfere with the use of the ground for the maintenance and 
operation of the railway. 

That there is a fundamental difference between the case of 
a street laid out across a railroad right of way and the case of 
a street covering completely such a right of way for the length 
of sixteen hundred feet seems obvious and is clearly shown by 
the majority opinion on the rehearing. It may have been that 
the company was amply compensated by the large sum awarded 
for the damage element, but inasmuch as there was an actual 
taking of something greater than a merely nominal estate in 
the land, the final ruling of the Supreme Court to the effect that 
substantial damages must be given for the taking in such a case 
seems indisputably sound. 

W. C. J. 

Persons: Validity of Agreements Relating to Divorce. — 
The law favors the marriage relation. Hence the courts, in 
determining the validity of agreements affecting the marital 
status, apply the rule that agreements facilitating divorce are void 
as against public policy. 1 This rule, like so many others, is easy 



• (1896), 166 U. S. 226, 41 L. Ed. 979, 17 Sup. Ct. Rep. 581. 
1 Palmer v. Palmer (1903), 26 Utah 31, 72 Pac. 3, 61 L. R. A. 641, 99 
Am. St. Rep. 820. 
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to state but difficult to apply. Reference to concrete cases may 
clarify its application. 

Certain contracts so clearly facilitate divorce that there can 
be no serious question of their invalidity. In this class are con- 
tracts whereby one spouse agrees not to interpose a defense in a 
divorce action, 2 and contracts whereby an attorney agrees to 
prosecute a divorce action for a fee contingent on the amount 
of alimony or community property recovered. 8 

Certain other contracts are as a general rule valid, but will 
be held invalid if, by reason of the particular terms of the 
agreement, or the circumstances surrounding the parties, there 
is a tendency to facilitate divorce. As an example, mention may 
be made of contracts whereby the spouses, pending a divorce 
action, undertake to settle their property rights. In general, 
such a contract is valid; 4 but if the contract is conditioned on 
the granting of a divorce, so as to be effective only if a decree 
be obtained, it is invalid. 5 Even in the latter case, however, if 
revealed to the court and found reasonable, it may receive 
validity by being embodied in the decree. 4 

Contracts which result in averting, rather than facilitating, 
divorce, obviously contravene no public policy. In this class 
are contracts that a contemplated suit shall not be brought or 
that a pending suit shall be dismissed, and marital relations be 
resumed. These contracts are valid, and will support a promise 
to give property to the wronged party, 7 though not to the party 

2 Loveren v. Loveren (1895), 106 Cal. 509, 39 Pac. 801; Huber v. Culp 
(1915), 46 Okla. 570, 149 Pac. 216; In re. Bell's Estate (1905), 29 Utah 1, 
80 Pac. 615; Smutzer v. Stimson (1897), 9 Colo. App. 326, 48 Pac. 314; 
Blank v. Nohl (1892), 112 Mo. 159, 20 S. W. 477, 18 L. R. A. 350; Stokes 
v. Anderson (1889), 118 Ind. 533, 21 N. E. 331, 4 L. R. A. 313; Phillips v. 
Thorp (1883), 10 Ore. 494. 

3 Newman v. Freitas (1900), 129 Cal. 283, 61 Pac. 907, 50 L. R. A. 548; 
McConnell v. McConnell (1911), 98 Ark. 193, 136 S. W. 931, 33 L. R. A. 
(N. S.) 1074; Lynde v. Lynde (1902), 64 N. J. Eq. 736, 52 Atl. 694, 58 
L. R. A. 471, 97 Am. St. Rep. 692; Jordan v. Westerman (1886), 62 Mich. 
170, 28 N. W. 826, 4 Am. St. Rep. 836. But a contract to prosecute a 
divorce action for a stated sum is valid: Rountree v. Ingle (1913), 94 S. 
C. 231, 77 S. E. 931, Arthur v. Superior Court (1910), 58 Wash. 97, 107 
Pac. 876. 

*Stoff v. Erken (1914), 25 Cal. App. 528, 144 Pac. 312; Maisch v. 
Maisch (1913), 87 Conn. 377, 87 Atl. 729; Ward v. Goodrich (1905), 34 
Colo. 369, 82 Pac. 701, 114 Am. St. Rep. 167; Henderson v. Henderson 
(1900), 37 Ore. 141, 60 Pac. 597, 48 L. R. A. 766, 82 Am. St. Rep. 741. 
Contra, Hamilton v. Hamilton (1878), 89 111. 349. 

5 Silberschmidt v. Silberschmidt (1904), 112 111. App. 58. See, how- 
ever, Hochstein v. Berghauser (1899), 123 Cal. 681, 56 Pac. 547. 

s Phillips v. Phillips, 97 Atl. 593; Hammerstein v. Equitable Trust Co. 
(1913), 141 N. Y. Supp. 1065, 156 App. Div. 644. See also Senter v. 
Senter (1886), 70 Cal. 619, 11 Pac. 782. 

* Duffy v. White (1897), 115 Mich. 264, 73 N. W. 363; Barbour v. Bar- 
bour (1892), 49 N. J. Eq. 429, 24 Atl. 227; Adams v. Adams (1883), 91 
N. Y. 381, 43 Am. Rep. 675; note, 60 L. R. A. 406. Contra, Merrill v. 
Peaslee (1888), 146 Mass. 460, 16 N. E. 271. 
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at fault. 8 To these agreements, as a further inducement to the 
wronged party to resume marital relations, there is often added 
a provision that the wronged party shall receive certain property 
if the party who has been at fault in the past shall give new 
cause for divorce in the future. In Bowden v. Bowden, the 
California Supreme Court makes a sound distinction between 
cases in which the wronged party agrees to accept such property 
in substitution for the rights which the law would give, and 
cases in which such property is to be accepted in addition to 
ordinary legal rights. In the first case, by substituting for the 
rights which the law gives rights chosen by the parties, future 
misbehavior is encouraged, public policy is thwarted, and the 
agreement is invalid. 9 In the second case, by adding to the 
rights which the law gives, future misbehavior is discouraged, 
public policy is promoted, and the contract is valid. 10 

P. L. F. 

Principal and Surety: Surety Company's Contract, 
Whether One of Guaranty or of Insurance: Method of 
Interpreting Civil Code. — Ought not the courts to recognize 
a distinction in respect to the manner of interpretation between 
the Civil Code and statutes? 1 As long ago as 1884, Professor 
Pomeroy contended that "the only mode by which .... the 
benefits of codification may be partially realized from it [the 
Civil Code] is .... by adopting and strictly enforcing this 
uniform principle of interpretation — that all its provisions are 
to be regarded as simply declarations of the previous common 
law and equitable doctrines and rules, except where the intent 
to depart from those doctrines and rules clearly appears from 
the unequivocal language of the text." 2 It would seem that 
either from a logical or from a historical consideration of the 
matter, Professor Pomeroy's theory should prevail. The codifiers 
did not intend to make over the entire legal system of the state; 
their purpose was merely to re-state the principles of the common 
law, save in those cases where changes were manifestly intended. 
The Supreme Court of California has frequently acted upon this 
liberal theory of interpretation. For example, in a recent case, 
commented upon in the March number of this Review, the 

» McKay v. McKay (1916), 189 S. W. 520. 

»Pereira v. Pereira (1909), 156 Cal. 1, 103 Pac. 488, 23 L. R. A. (N. S.) 
880, 134 Am. St. Rep. 107. 

10 (Aug. 13, 1917), 54 Cal. Dec. 134, 167 Pac. 154. 

1 Ernst Freund, Interpretation of Statutes (a chapter of a forthcom- 
ing treatise on the Elements of Law), 65 University of Pennsylvania Law 
Review, 229. 

2 4 West Coast Reporter, p. 152. It is doubtful whether the expression 
"previous" common law is not too narrow. 



